Plaintiffs property is a former lighthouse ail'd keeper’s cottage Located at the tip of Wings Neck 
in Bourne. Sixteen other houses, mostly seasonal use, have been constructed in die immediate 
neighborhood on lots formerly part of the lighthouse properly. The roads are narrow and the 

iilM 


t 4, 4" »' ' . : " 

| Silip| l §p l^ i i!iiill|il||p|pi|pl|M Plainti flj J| !Thi ZB A 


2:2 A; A 2: ,% 2 ; 2|2 : ; iii: ’2: % - 'ill; Pi ^ 

which prohibits commercial activities such ns weddings, receptions and company f unctions as 

primary uses. Further, the decision finds that these activities arc neither accessory or incidental 




Pi ll ! P 

1 iiill!l! 'tip: Nil 



































accessory use (did is thereby prohibited by the Bourne bylaws. Commercial recreation is 


When a premises is advertised as a 
hold a 


IliijillWi. 

use of the premises is for the 


or incidental 


iili See Decision of the Board of Appeals, page 7 , attached hereto as 1 




After a bench trial before the I lonorable Kenneth J. 
Board of Appeals was 




17 2018 Notice of Apneai to tlifcAppeals Oouit dated December 20,2018 was filed by the 

IB M 

Plaintiff. See Decision and Notice o f Appeal ire attached hereto as flllts IMi J i| 

l; .. « ■ - - - *+ ■ " J . a i ;;!lllillllillllillll 

MMIMM . 


i^spectivcly. 


Illiiiiii.. : "lillli| l i 


wm..\ 


MiiiMiilii 


pc. intrusive effect on 




as 


Defendant Mollov and the other residents’ pwuetai enjoppent of the ®te often tor as much i 

fc ill, illlfe: 4;, 

^l!lil;!!lii; : ' J lIl|| ;l i|iilB'-i^ dlBBiiittibr-liiaHiir-d 4 i>i#ei- lints aid 

I obais. portable toilets and a^i!|| i; biHii|||lJ 

f l i l l l i i B I Blil ill l l 

11111 

.lillillll^ 

i:. In, llij, : ; 4j ill.. -I'll ,% r ^K.wt' 









Ill': : 'l \\m : ! ! 1 
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I Hi 































































































































































































19111191111 


in. . 


i I ■■■III 


| j 


18 1 til 1 1: 1111! 11 






f .t 111. ! 


! I 1 1 





■III 


upheld. 


Cuii3t. 


If the injunction is granted, the PlainliEliF’ i|gl|p|igajaii^||piif^ 


wonderful lighthouse as an extraordinary location for a summer or anytime vacat ion. If it is 


determined fay judgment that issuance of the injunct ion is wrong, her damages can lie measured 


and compensated. The loss of even one peaoefiil summer s day can never be recovered. 


Respectfully submitted, 
James F. Molly* Defendant 
by his attorney. 


■HMHi 


111k 02 IIH 

































































Name of Applicant: JamesF. Molloy 

Property address v . 

Registry opD^A 
|WWMap:#45 parcels: #14 &#20 



shown on assessor’s rasp #45, parcels #14 & #20, in an R-80 


ision 

filed with the Town Clej'k. 

, . , 4 , : 


[own 



! li p!! I 

|j::|| 1 | II 1|||{ ■'ll l||||, 111. Ill 
i! i 1 il 
|j 1 Ijl'l % I ‘i 
!!i 


■1 













, all located in an R-80 


lots, all of die lots in this area, including the locus, arc significantly smaller, 
grandfathered lots. 

The Owner of 0 &1 Lighthouse Lane, Christine Stevens, Trustee of lighthouse 
Realty Trust (hereinafter the “Owner"), rents the subject property on a short term basis 
(weekly or less) and advertises on the internet that Che property is available as a venue for 
weddings and. other functions. Numerous Weddings and wedding receptions have been 


leading to the water’s edge as a result of traffic, noise, garbage and trespass. 

On January 15, 2013, the Building Inspector sent a letter to the Owner stating, in 
relevant pari, that “it is a VIOLATION of the Zoning Bylaws to use that property For 
weddings and or wedding receptions. This letter will constitute both a warning Co you 
j!|||iil|||j|A .Bln<l>r5erlJc3aL Officer. Please be advised that this decision 


premises for large weddings and wedding receptions, n response 10 her continued 
refusal to comply with the letter, the Selectmen of the Town of Bourne (hereinafter the 

Selectmen”) filed a Declaratory Judgment action in the Land Court. Abutters attempted 

jMlliMalhlipliialliMijiiilfc BmIIIM WfoiJII I lilll hi I |l I* 

to intervene (he Land Court case, but their motion was t cnicd. On June 2, 2016, the 
Select nets entered into an ‘‘Agreement” with the Owner of the locus, which became the 

, , , !: 4 3ii ii, l i . : : ii. ill ' " ■“ " " ii k I! ' ! ■ iiii ' si -■ ' . : li' 1 









li Mi ii lii iJ I 


: , * 4 il i 




;n l"'l v l I; ; 































































Action No. MISC 000232, with prejudice.” It also stales "Bourne agrees to vacate the 
current Cease and Desist Order on Ihc Property and to substitute in its place a Cease And 
D«.s, Order that reflect, the tec* of « S A^mcnt” I, also rte, "The pflte M 
understand and acknowledge that this Agreement contains the entire agreement between 
the parties hereto, and the terms of this Agreement are contractua l and not a mere recital 


Further this agreement is deemed tobe made in the Conn non wealth of Massachusetts £ 
it aadiJbft legiol;releitiiOGiii^j'biist^^ Ilhciiiiilr^lLell m||' jinip^ 

according to the Laws of the Commonwealth of Massachusea^ - 

After the Agreement was signed by the Selectmen and (he Owner of the locus, the 
Building Inspector sent a letter to the Owner of die tops stating is 

relevant part: "Pursuant to an Agreement entered on June 2,2 016, by and between the 










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































MftUMl IIBtiM 


residential zone for large wedding functions is an "accessory ms" permitted by the 
Bourne Zoning Bylaws. 

"By statute, 4 |t]he responsibility for enforcing zoning ordinances or by-laws lies 
wilhtfae municipality and is assigned by statute to the building inspector or other 

specified municipal officers. McDonald's Com v. Seskmk, 12 Mass. App. 351 ,353 

iii Iri ;ii :i | m I |||i| 11 111 il liiifflliil linli! SfflPilr^ 1®^ 

(1931), piflSfBoi«fs{Z©«ing Bylaw, Section 1210^ the ||j 

4, CliiefZoniog Enforcement Officer” in the Town of Bourne. Once the Building 

Inspector makes a decision, any aggrieved party has the right to appeal .said decision to 

v|eyLmd|r nl lobJ kJiJK|| I j|iJp||j^^ fl 

l|iii!:ifcitiiiy|iJ!:ui 11 jt 1 '# 11 l'i|wi| ! » 1 ihI|i 1I|« ifIf 1 §1 1 il || II ill II lira 1 ll|S|i 1 

chapter 40A, section ||| 

Commercial uses, including commercial recreation, re specifically prohibited in 

an R-80 zoning district, Property in an R-80 zoning district is limited to residential use, 

: liftfifilP 1 yTlflpTlPiH M raP M H 11 II|(| f i H Pi rlilllrl i lf BlH iTHnr 

or accessory uses, some of Which arc listed in the Town of Bourne bylaws (such as home 

occupations or by special permit accessory dwellings wind: serve significant community 
purposes such as caring for the elderly or providing « fordable housing, and * roadside 


mm 

ill Pi 
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ether Plain 


remain a 


use of this property is an accessory use 
cy and intensity of (he challenged use. 


of a certain 

tMMai : 


m* 

IS no longer incidental. Gamhediart 59 Mass. App. 

mm I m Ma«*. m i mm Mfei*k m ..«> 


ttSHi If j f i lIHttKii II j 

j w 1 ® i (pH mm iif |n gwtfcp I i 11II 

expressly conferring upon it status «* accessory, when the k 



m»Jm iHl io,; < 2 > ihc <**> 

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































in order to hold «large wedding on the premises during that week, 
premia is for .ho wedding, and the resided purpose of,he 
becomes the accessory or incidental use. 

The effect of this decision on the Agreement and the Judgro 
is another question, and one the Board of Appeals cannot decide, 'to 
upon. MGL chapter 40A, section 5, provides for the manner inwh 
established. The manner in which the Selectmen agreed to a chaog 
is not set forth in section 5, and since no public hearing was held by 
as required by section 5, and no action was taken by Town Meeting 
section 5. the action of the Selectmen was ineffective to change znn 
Only Town Meeting can change or add a use allowed in a re 
Neither lb® Selectmen nor the Board of Appeals can giant use v? rial 
1320 of the bylaws.) 































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































ulc ^ BI PP as aggrieved parties under MGL chapter 40A||!|fcction g, 
and they have timely appealed the most recent decision of the Building Inspector to the 
Board of Appeals, The Board of Appeals has by this decision affirmed the rights of the 
abutters to the quiet enjoyment of their premises and the protections to which they are 
entitled in a residential dim 


After hearing and due deliberation: On motion made by John O’Brien and 
seconded by Harold Kabck, it was voted to grant the appeal and overturn the decision of 


Pj 


KMjEl 
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The plaintiff* Christina Stevens, as Trustee oflfee Liglithouse Really Tmsf brings this 


action, seeming to annul I lie bepLcmher 14. 20] 6 decision of the Town of Bourne's Zoning Home! 
or Appeals, ordering her to cease and desist permitting waters of her property Skm couducting 
weddings and other functions on hex properly. On Aup st 22,2018, a jury waived trial was 
wMm&i before ihb Court Tm lm .,t -V post trial briefs was I led «,r» Se.Mrmhe. u Mi a 














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































rent and renting the premises lor receptions. Including 




offering to rent end raning die r -• - fr » ,, . .- n j| . n || i ^ ^ fr) __ 


including offering tc| rent atHi renting tlic premises, including wedding receptions. 

•iiif.ii it Oji rf i 111 ii I ,1:1 iii jin jii ii, ill ii I ii ii : jui ill illicit 111M11 -t mm 

11. KoJlowing Case MaitHgcmwtf Conference held on August 27,2015, (he Land Court 
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































notice of same to Mr, Moiloy, as well as any other direct abutters to Deffendant [Stevens’] 

, i! ■: . : ; | ■' ; : : ' j; : ■ ^ :: ;;; ■■ ■! i: ■■ : : t ; ; ' ■ ' ■ ' : ■ i: ■ ; 

ii B lB B ifli 


Stevens and the Town of Bourne, in Ml settlement of the dispute. This agreement was approved 


mm 

(a) a “fbcualoif: le aneveotin ffiieess 4^itsj||i^|jijd^ t!pi||pj|pE|^r ndiF | 

the pemtsesi a ‘Tenter’' shall he in individual or individuals occupying the Property 
pursuant to a written rental agreeanwaii. • i M^l|IWgpp |% J.J- J jfil t JfJ4 slnf | 

(b) LET agrees to limit the mrmbci; of thcfenctionsj On ihe|msg||eft^ to four (4) functions 

[jot year; one per month ft^.th^' j r rb On lt bU OctQtoea j :Cb lixrijtit^tie;| 

number of guests te one hundred (100). 

© LRT agrees to require any renter of the property who holds a function to clean the area 


free front debris after a iiinctipjn 


(d) LRT agrees to discuss with any renters prior to a function to establish the property 

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































ofa new cease; 




in tile action; 1 Heacock v. Heatock, 402 Mm. 21,25 (19S»>. This doctrine Im three dements; 


identity oar privity of the parties. See Acchmifii v. Profim-toml Serv. Group, Inc. t 982 F . Snpp. 


69, SO (D. Mass, i 997). A stipulation of dismissal with prejudice as occurred in this case. 


constitutes “an adjudication on the merits as fully and completely as if the order had been entered 


niter trial” for purposes of res /udkata and loililitM 


HilibilliiiK fttWl. bin. 21,1996), citing Boyd v. Jamaica Plain Co-op Bank, 7 




§||l|j|ji|fiM 


plaintiff argues that Wolloy’s interests were hilly represented in the Land Court action, and, 






Litfmrfulkm of American iWW. IJuMlUy ins Co ,417 Mass. 724, 73S uj (1994). that a private 


indivjdual wlio.^. inten>;lijj tfiecnfoicejiiento 


in previous 


litigation by a public agency or of icinl and who fines not have sights specifically granted by the 
statute -s thereafter barred from instituting his own litigating. In MorganeM, however, the Court 
noted that llte plaintiffs had ’‘no direct private right al al .” 7 Mass. App. Ct at 4*5. t he Court 
(urtber recused that the Morrell! plaintiffs were no. ^ there hauled stntuto.y utfft 


11 li 11 i il H !l i< ill 








HiEiLiniii 











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































